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Legal Innovation for Development
The OHADA Experience
MARC FRILET
In the years following the independence of the French African colonies, interQDWLRQDOLQYHVWRUVDQGWKH$IULFDQEXVLQHVVFRPPXQLW\IDFHGPDQ\GLIÀFXOties in ascertaining the applicable principles of company law in the region.1 At
that time, company law was based on the French Company Act of 1867, which
ceased to be in force in France in 1966. Interpretation of the law by local courts
was often hazardous, and few reliable precedents existed. This uncertainty
was the source of numerous disputes that triggered often unpredictable decisions by local courts, which in turn caused yet more uncertainty and discouraged international investment in these countries.
7KLVYRODWLOHVLWXDWLRQSUHVHQWHGDQRSSRUWXQLW\IRU)UHQFKODZÀUPVWR
develop a practice in Africa providing “authoritative interpretations” of company law. These interpretations were often based on documentation that was
QRWDYDLODEOHLQ$IULFD7KHÀUPV·FRPSDUDWLYHO\HDV\DFFHVVWR)UHQFKFDVH
law gave them lucrative opportunities in Africa.2
,WWRRN\HDUVWRÀJXUHRXWKRZWRRYHUFRPHWKLVSUREOHP,Q3URIHVsor René David, a leading scholar in comparative law, organized a conference with the ministries of justice of the former French African colonies to
assess the need to harmonize the legal system in the interest of economic development. This meeting set the stage for the emergence of the Economic and
Custom Union of West Africa in 1964 and the Economic Community of West
African States in 1972. Subsequent enlargement of the scope of these organizations included their extension into the insurance sector during the African
conference on insurance markets in 1972.
7KH$IULFDQDQG0DXULWLXV2IÀFHIRU/DZ5HVHDUFKDQG6WXGLHV %XUHDX
$IULFDLQHW0DXULWLHQGH5HFKHUFKHVHWG·(WXGHV/pJLVODWLYHV%$05(/ ZDV
FUHDWHGLQ7KHSXUSRVHRI%$05(/ZDVWRKHOSVLJQDWRU\VWDWHVGHYHORS
WKHLUOHJLVODWLRQLQDKDUPRQL]HGPDQQHU$OWKRXJK%$05(/ZDVQRWLPSOHmented due to a lack of funding, its conception represents the true beginning
of the harmonization of business law in the region.


 KH2+$'$UHJLRQFRPSULVHVVWDWHV%HQLQ%XUNLQD)DVR&DPHURRQWKH&HQWUDO$IULFDQ
7
Republic, Chad, the Comoros, the Democratic Republic of Congo, the Republic of Congo, EquaWRULDO*XLQHD*DERQ*XLQHD*XLQHD%LVVDX,YRU\&RDVW0DOL1LJHU6HQHJDODQG7RJR

2

See also Georges Meissonnier & Jean-Claude Gautron, Analyse de la législation africaine en
matière de droit des sociétés,5-3,&  



See Alhousseini Mouloul, Comprendre l’organisation pour l’harmonisation en Afrique du Droit des
AffairesQGHG:RUNLQJ3DSHU  
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7KHGHVLUHRIWKHEXVLQHVVFRPPXQLW\ ERWKLQ$IULFDDQGIDUWKHUDÀHOG 
to develop a secure legal system for economic transactions was increasingly
expressed, particularly by private operators and the French Council for InvesWRUVLQ$IULFD &,$1 ,Q$SULOGXULQJWKHFRQIHUHQFHRI2XDJDGRXJRX
%XUNLQD)DVR ZKLFKLQFOXGHGDOOWKHPLQLVWULHVRIÀQDQFHRIWKHIUDQF]RQH
the decision to progress toward the harmonization of African francophone
FRXQWULHVZDVPDGH7KHPLQLVWULHVRIÀQDQFHJDYHDPDQGDWHWRDKLJKOHYHO
panel of seven members, made up of eminent jurists and specialists in business law, to propose an action plan. The panel was chaired by Keba Mbaye, a
Senegalese judge and a former vice-chair of the International Court of Justice.
,Q2FWREHULQDPHHWLQJRIWKHKHDGVRIVWDWHLQ/LEUHYLOOH *DERQ WKH
UHSRUWRIWKHSDQHOZDVSUHVHQWHGDQGHQGRUVHGE\3UHVLGHQW$EGRX'LRXI4
The next step was to appoint a directoire, made up of three members, to coordiQDWHDQGSUHSDUHDWUHDW\FUHDWLQJWKH2UJDQLVDWLRQSRXUO·+DUPRQLVDWLRQHQ
$IULTXHGX'URLWGHV$IIDLUHV 2+$'$DOVRNQRZQDVWKH2UJDQL]DWLRQIRU
WKH+DUPRQL]DWLRQRI%XVLQHVV/DZLQ$IULFD 7KHdirectoire was chaired by
Mbaye and included Martin Kirsch, honorary counselor of the French Cour de
Cassation, and Michel Gentot, chair of the dispute department of the French
&RQVHLOG·(WDW
After preparation of the draft treaty and several meetings with experts,
judges, and specialists, 14 states5 VLJQHG WKH WUHDW\ LQ 3RUW /RXLV 0DXULWLXV  RQ 2FWREHU  6 WKH WUHDW\ ZDV UHYLVHG LQ 4XHEHF &DQDGD  RQ
2FWREHU7
Many of the exchanges were organized under the leadership of Keba
0ED\HHVSHFLDOO\GXULQJWKHFRQIHUHQFHLQ$ELGMDQLQZKHUHWHFKQLTXHV
IRUSUHSDULQJWRKDUPRQL]HEXVLQHVVODZZHUHSUHVHQWHGDQGWHVWHG LQWHUDOLD
WKURXJKWKHRUJDQL]DWLRQRIQDWLRQDOFRPPLWWHHVLQHDFKFRXQWU\ 
$NH\REMHFWLYHRI2+$'$DVUHSRUWHGE\6H\GRX%kIRUPHUFKDLURIWKH
Senegalese Court de Cassation and former president of the OHADA regional
VXSUHPHFRXUW WKH&RPPRQ&RXUWRI-XVWLFHDQG$UELWUDWLRQRU&&-$ LV
to progressively unify the legal framework in the area of business
law and to organize a set of legal procedures promoting harmonized
and sustainable development in all the Member States. Harmoniza-





7KHÀQDOFRPPXQLTXpLVDVIROORZV7KHKHDGVRIVWDWHV´DSSURYHGWKHSURMHFWRIKDUPRQLzation of business law elaborated by the Ministries of Finance of the Franc Zone, decided
its immediate implementation, and requested to the Ministries of Finance and Justice of
all interested States to treat this matter as a priority.” Henri Tchantchou, La supranationalité
judiciare dans le cadre de I’OHADA: Etude à la luminère du système des communautés européennes
 /·+DUPDWWDQ 

 KHVLJQDWRU\VWDWHVDUH%HQLQ%XUNLQD)DVR&DPHURRQWKH&HQWUDO$IULFDQ5HSXEOLF
7
&KDG WKH &RPRURV (TXDWRULDO *XLQHD *DERQ ,YRU\ &RDVW 0DOL 1LJHU WKH 5HSXEOLF RI
Congo, Senegal, and Togo.

6

See http://www.ohada.com/traite.html.

7

See http://www.ohada.com/traite-revise.html.
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tion of business law is a real trigger of growth and should facilitate
the implementation of the rule of law.8

/HJDOLQWHJUDWLRQLVLQWHQGHGWRPLUURUSURJUHVVLQHFRQRPLFLQWHJUDWLRQDW
the regional level between Central African and Western African states. To this
end, the OHADA member states designed a set of Uniform Acts on business
law matters.9 The nine OHADA Uniform Acts cover three broad areas:
•
•
•

&RPPHUFLDO UHODWLRQVKLSV DQG UHODWHG WUDQVDFWLRQV JHQHUDO FRPPHUFLDO
ODZVHFXULW\ODZWUDQVSRUWRIJRRGVE\URDGV
(VWDEOLVKPHQW DQG RSHUDWLRQ RI FRPPHUFLDO HQWLWLHV FRPSDQ\ ODZ DQG
HFRQRPLFLQWHUHVWHGJURXSVDFFRXQWLQJODZ
6HWWOHPHQWRIGLVSXWHVDQGUHJXODWLRQRIFRPPHUFLDOGHIDXOW DUELWUDWLRQ
EDQNUXSWF\ODZUHFRYHU\SURFHGXUHV
Additional acts are in the pipeline for contract law and labor law.

The acts are currently under review on the basis of a reform program orJDQL]HGE\WKH:RUOG%DQN*URXS·VPXOWLGRQRU,QYHVWPHQW&OLPDWH$GYLVRU\
6HUYLFH ),$6 7KHRYHUDOOSURMHFWREMHFWLYHLVWRLPSURYHWKHTXDOLW\DQGHIfectiveness of the legal and institutional framework created by OHADA and
therefore help the 17 member countries increase their attractiveness for domestic and foreign private investment.
OHADA is a major legal innovation, unique in the modern world. There
is much to be learned by assessing it. This chapter looks at its impact from a
private sector perspective.

The Positive Features of OHADA
Several OHADA Uniform Acts replaced old business regulations in participating countries. This move has generally been welcomed by international
and local businesses that wish to develop their operations in a secure framework and with good governance. The best features of OHADA include the
following:



 H\GRX%kVSHHFKLQFourth International Conference on Law and Economy: La convergence du
6
droit² 2UGUHGHVDYRFDWVGH3DULV(GLWLRQ/DP\1RY 

9

The Uniform Acts relate to general commercial law, commercial companies and economic
interest groups, securities, recovery procedures and measures of execution, proceedings for
ZLSLQJRXWGHEWVDUELWUDWLRQXQGHUWDNLQJV·DFFRXQWLQJV\VWHPVLQWKHVLJQDWRU\VWDWHVWR
OHADA, carriage of goods by road, and cooperative credit banks.

 7
 KHUHIRUP·VSURJUDPKDVWKUHHFRPSRQHQWVLQVWLWXWLRQDOVWUHQJWKHQLQJRIWKH2+$'$
Secretariat and project implementation support: to strengthen the institutional capacity of
WKH 3HUPDQHQW 6HFUHWDULDW  LQVWLWXWLRQDO VWUHQJWKHQLQJ RI WKH -RLQW &RXUW RI -XVWLFH DQG
$UELWUDWLRQ &&-$  DQG WKH UHJLRQDO VXSHULRU PDJLVWUDWH VFKRRO (5680$   LPSURYLQJ
FRUSRUDWH ÀQDQFLDO UHSRUWLQJ WR LPSURYH DQG VWUHQJWKHQ FRUSRUDWH ÀQDQFLDO UHSRUWLQJ
DFFRXQWLQJVWDQGDUGVSURIHVVLRQDOVWDQGDUGVDQGSUDFWLFHVUHJLRQDOSURIHVVLRQDOTXDOLÀFDtions, and so on.
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The process of drafting, developing, and promulgating the Uniform Acts
LVHIÀFLHQWE\DOOPRGHUQVWDQGDUGV
 UREOHPVRIWHQIRXQGLQRWKHUFRXQWULHVRUUHJLRQVIRUGUDIWLQJDQGDGRSW3
ing new pieces of legislation are minimized in the OHADA countries.

•

The problem of striking an appropriate balance between general prinFLSOHV DQG FRQFHSWV DQG VSHFLÀF ODQJXDJH LV VDWLVIDFWRULO\ UHVROYHG 7KH
Uniform Acts are worded in plain language that is easy to understand,
ZLWKDPLQLPXPRIFURVVUHIHUHQFHVDQGGHÀQLWLRQV&UHGLWPXVWEHJLYHQ
in this respect to the innovative method for the initial drafting of the UniIRUP$FWZKLFKZDVWRLQYLWHLQWHUQDWLRQDOODZÀUPVWRSDUWLFLSDWH

•

The Uniform Acts are limited to key areas of business laws and as such are
not particularly politically sensitive. For instance, the Uniform Acts do not
cover areas that are often considered sovereign privileges, such as mining,
taxation, and criminal penalties.

The Uniform Acts are conducive to good governance and economic develRSPHQW,QWKLVUHVSHFWVRPHZHUHGHVLJQHGWRHGXFDWHWKHXVHUV PHPEHUVRI
WKHEXVLQHVVFRPPXQLW\HVSHFLDOO\WKHORFDOEXVLQHVVFRPPXQLW\ 7KLVLVSDUWLFXODUO\UHOHYDQWIRUWKH2+$'$FRPSDQ\ODZV\VWHP$VQRWHGE\3URIHVVRU
Guyon, the OHADA company law system—as is the case in many civil law
countries—is more institutional than contractual in character.11 He reminded
his audience that a role of law is to protect third parties, and the Uniform Act
Relating to Commercial Companies and Economic Interest Groups does just
that. In his view, OHADA company law could become more contractual in the
future as the economy and the capacity of the players develop.
Article 2 of the Uniform Act Relating to Commercial Companies and Economic Interest Groups states: “The provisions of this Uniform Act are mandatory, except in cases where the Act explicitly authorizes a sole partner or the
partners of a company to substitute contractual provisions between them for
those of this Uniform Act or to supplement the provisions of this Uniform Act
with their own provisions.”12
11

,%$&RQIHUHQFHRQ2+$'$<DRXQGp &DPHURRQ 'HFHPEHU

12

Some international experts and scholars who view this act more from a common law perspective may consider it too rigid and not conducive to the facilitation of business activities.
If this is true for some sophisticated players, it is not the case for most of the African businesses that need strong guidance and strict boundaries to develop their businesses with legal
certainty before reaching the stage of sophisticated techniques. This is an important point to
WDNHLQWRDFFRXQWLQD´GRLQJEXVLQHVVH[HUFLVHµVSRQVRUHGE\WKH:RUOG%DQN)RULQVWDQFH
the obligation to have articles of association drafted or recorded with a public notary has
raised debate. For most of the new players in the OHADA region, this obligation is perceived
as an element of facilitation of business and governance, and in particular legal certainty for
third parties. For some others, it may be considered an unnecessary hurdle limiting the possibility of easily creating a company.



 QRWKHU GHEDWH KDV EHHQ UDLVHG FRQFHUQLQJ WKH EHQHÀWV RU SLWIDOOV RI KDYLQJ D PLQLPXP
$
paid-up capital as provided for in the OHADA Uniform Acts. In the OHADA region, this
provision is perceived less as a constraint to creating business than as a facilitation of sus-
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Some Uniform Acts induce the informal sector of the economy to develop
activities in the formal sector by providing for the following:
•

5HJLVWUDWLRQRIFRPPHUFHDQGPRYDEOHFUHGLW 5&&0

•

Disclosure of corporate documentation

•

Accounting: The Uniform Act on accounting is generally recognized as a
compromise in this respect, taking into account the real situation in the
region

•
•

3URJUHVVLYHDFFHVVWROLQHVRIFUHGLWWKURXJKPRUWJDJHVDQGSOHGJHV

6LPSOLÀHGIRUPVRIFRPSDQ\VWUXFWXUHLQFOXGLQJPDQGDWRU\SURYLVLRQV
for their organization and operation

The response of the business community in Africa to OHADA has generally been positive.14 The international legal community also has responded
SRVLWLYHO\$Q$PHULFDQ%DU$VVRFLDWLRQSDQHOPDGHDWKRURXJKHYDOXDWLRQ
of the Uniform Acts and in 1999 proposed useful guidance in various areas.15

The Implementation Challenges of OHADA
As with any new legal system, understanding of and compliance with the new
regime can be a challenge, especially in Africa because of the overall low level
of income, the poor state of the judiciary, the size of the informal sector, and
GHÀFLHQFLHVLQJRYHUQDQFH7KLVVHFWLRQGLVFXVVHVVRPHNH\LPSOHPHQWDWLRQ
challenges of OHADA for the business community and for investors.
7KHLQWHUSUHWDWLRQDQGHQIRUFHPHQWRIWKH8QLIRUP$FWVE\WKHUHJLRQ·V
MXGLFLDULHVLVDQGZLOOUHPDLQDVLJQLÀFDQWSUREOHP$WWKHKLJKHVWOHYHOWKH
CCJA renders authoritative judgments concerning the interpretation of the
Uniform Acts16 and has an impressive track record. However, many decisions
concern procedure and jurisdiction, and relatively few concern the substance
tainable business activities, because there is no sophisticated banking system and traditional
VHFXULW\LVGLIÀFXOWWRRUJDQL]HDQGLPSOHPHQW

 3
 URIHVVRU3pURFKRQIDPRXVIRUKLVPDQXDODVVLVWLQJVPDOOEXVLQHVVHVDQGRZQHUPDQDJHUV
was the author of this act. He was a practitioner of both the French system of accounting
rules and international accounting standards.
14 7
 KH,)(-,8%,)5$1&(VXUYH\ZDVFRQGXFWHGLQZLWKWKHVXSSRUWRIWKHORFDOEXVLQHVV
FRPPXQLW\&RQIpUHQFH3HUPDQHQWHGHV&KDPEUHV&RQVXODLUHV$IULFDLQHVHW)UDQFRSKRQHV
&3&&$) DQGWKH6\QGLFDWGHV(QWUHSUHQHXUV)UDQoDLVjO·,QWHUQDWLRQDO 6(), 7KHDQVZHUV
WRWKHVXUYH\TXHVWLRQVDUHDXVHIXOUHIHUHQFHIRUDSSUDLVLQJLVVXHVIDFHGE\WKHEXVLQHVV
community and proposed actions.
15 $
 WHDPRI86ODZ\HUVDQGMXGJHVKDGUHYLHZHGHDFK8QLIRUP$FW IRXUWRHLJKWH[SHUWVIRU
HDFK8QLIRUP$FW . Other reviews were prepared by members of the section of International
/DZDQG3UDFWLFHRIWKH$PHULFDQ%DU$VVRFLDWLRQ $%$ DQGWKH,QWHUQDWLRQDO-XGLFLDO5HODtions Committee of the United States Judicial Conference under the leadership of William
+DQQD\ 2+$'$SURMHFWFKDLUDQGFKDLUPDQRIWKHVHFWLRQRI,QWHUQDWLRQDO/DZDQG3UDFWLFHRIWKH$%$ WRJHWKHUZLWKWZRUDSSRUWHXUV
16 3
 DXO*HUDUG3RXJRXp 6\OYDLQ6RUHO.XDWH7DPHJKHLes grandes décisions de la cour commune de justice et d’arbitrage de l’OHADA /·KDUPDWWDQ 
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of the law. The CCJA also provides advice to national governments and judiciaries that is authoritative but limited.
The greatest challenges facing the CCJA are its location, resources, and
UHODWLRQVKLSZLWKQDWLRQDOMXGLFLDULHV%HFDXVHRILWVORFDWLRQLQ$ELGMDQDQGLWV
limited resources, the CCJA cannot perform its functions in an optimum manner. The problem of distance is a major issue for most of the OHADA states,
and one that is negatively seen by practitioners in various countries and the
international community. The superior courts in member states have resisted
acknowledging that the CCJA possesses ultimate jurisdiction. Furthermore,
many judges have only limited knowledge of OHADA.
OHADA also includes a comprehensive and unique system of arbitration.
<HWWKH&&-$DOVRKDVWKHDXWKRULW\WRFRQGXFWDUELWUDWLRQDQGWRUXOHRQDGministrative issues. However, because this function is not well understood by
the private sector and is underused, the number of authoritative awards is
limited.
The OHADA arbitration rules are modern and in accord with international standards, but they need to be implemented by administrative services
provided by the secretary of the arbitration court. So far, the track record of
LPSOHPHQWDWLRQLVOLPLWHG3URPRWLQJWKHDUELWUDWLRQV\VWHPKDVSURYHGWREH
a challenge. The system requires improvement in several aspects.17
Another challenge relates to the enforcement of the Uniform Acts in terms
of criminal sanctions. Without appropriate criminal sanctions, compliance
with legislative provisions is haphazard. The OHADA approach to criminal
penalties is interesting in this respect. Article 5, paragraph 2, of the treaty provides that “[t]he Uniform Acts may include provisions to give rise to criminal
OLDELOLWLHVµ$UWLFOHSURYLGHVWKDW “Uniform Acts are directly applicable and
RYHUULGLQJ LQ WKH &RQWUDFWLQJ 6WDWHV QRWZLWKVWDQGLQJ DQ\ FRQÁLFW WKH\ PD\
give rise to in respect of previous or subsequent enactment of municipal laws.”
%HFDXVHWKH8QLIRUP$FWVDUHGLUHFWO\HQIRUFHDEOHLQHDFKPHPEHUVWDWH
criminal offenses should also directly be sanctioned in each member state.
+RZHYHU$UWLFOH  SDUDJUDSK  SURYLGHV WKDW “Contracting States commit
themselves to enforce sentences of offences.” Thus, the sanction for criminal
offenses is in fact determined by each state. This situation entails enforcement
problems and discrimination, because the member states are not harmonizing
SHQDOWLHV 7KLV FRQXQGUXP RFFXUV QRW RQO\ ZLWK SULVRQ VHQWHQFHV DQG ÀQHV
but also with surety provisions and other procedures for enforcement.18

17

Improvements could include, for instance, the introduction of more prescriptive procedural
UXOHVDQGJXLGHOLQHVJRYHUQLQJWKHDSSRLQWPHQWDQGSHUIRUPDQFHRIWKHDUELWUDWRUVFODULÀcation of foreseeable costs depending on various procedural aspects and organization of the
SURFHHGLQJVDQGGHFHQWUDOL]DWLRQRIWKHDUELWUDWLRQ·VDGPLQLVWUDWLRQ

18 $
 XGH0DULH&DUWURQ %RULV0DUWRUEclairage sur la révision du Traité de l’OHADA,&DKLHU
GX'URLWGHO·(QWUHSULVHQR -DQ²)HE 
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This situation is compounded by the fact that it is not always easy to idenWLI\LQWKH8QLIRUP$FWVWKHGHÀQLWLRQDQGVFRSHRIDFULPLQDORIIHQVH6RPH
RIWKHDFWVVXFKDVWKH8QLIRUP$FWRQ5HFRYHU\3URFHGXUHVDQG0HDVXUHVRI
Execution, are particularly complex in this regard.19

Legal or Regulatory Areas Not Regulated
Many key areas of interest to investors are not covered by the OHADA Uniform Acts, including
•

Taxation and issues of tax certainty and conditions of implementation

•

3DUDÀVFDOLW\

•

Customs and related tariffs

•

([FKDQJHFRQWURODQGFXUUHQF\ÁXFWXDWLRQLVVXHV

•
•
•

3ULYDWHFRQWUDFWODZFRQWHQWDQGLQWHUSUHWDWLRQ21
3XEOLFFRQWUDFWODZFRQWHQWDQGLQWHUSUHWDWLRQ

3HUPLWWLQJ ULVNV ULVNV GHULYLQJ IURP JRYHUQPHQWDO RU EXUHDXFUDF\ DWWLWXGHIRUFOHDUDQFHVQRQREMHFWLRQDSSURYDODQGRWKHUSHUPLWV

•

 DQGDYDLODELOLW\DQGODQGXVHULVNVLQFOXGLQJWKHH[SURSULDWLRQSURFHVV
/
and related issues

•

Environmental impact studies and related permits

•

Administrative or judicial review of adverse bureaucratic decisions

•

3XEOLFSULYDWHSDUWQHUVKLSLVVXHV

•

Employment law risks

19

Michel Mahouve, Le système pénal OHADA ou l’uniformisation à mi chemin, 5HFXHLO 3HQDQW
² -DQ²0DU 



21

3DUDÀVFDOLW\LVUHFRJQL]HGDVDPDMRUULVNIRUWKHEXVLQHVVFRPPXQLW\DQGLQYHVWRUV,WLV
EURDGO\GHÀQHGDVWKHIHHVUR\DOWLHVORFDODQGVXQGU\WD[HVDQGOHYLHVQRWGLUHFWO\OLVWHG
DQGQRWGHÀQHGLQWD[FRGHRUOHJLVODWLRQPRVWO\SD\DEOHDWWKHORFDOOHYHORUZLWKOLQHPLQistry organizations, for supporting particular activities or services of such administration
DQGRU SXEOLF ERGLHV ,Q PRVW VWDWHV SDUDÀVFDOLW\ FKDUJHV DUH QXPHURXV DQG LQ FRQVWDQW
development.
Several drafts of Uniform Acts are in circulation, but little progress has been made on an
avant-projetRI8QLIRUP$FWVVLQFH)HEUXDU\2QHUHDVRQLVWKDWWKLVavant-projet is too
FORVH WR WKH 81,'52,7 SULQFLSOHV 9DULRXV PHHWLQJV KDYH EHHQ KHOG RQ WKH VXEMHFW VLQFH
6HSWHPEHULQFOXGLQJH[FKDQJHVEHWZHHQWKH)UHQFK,QVWLWXWHRI,QWHUQDWLRQDOOHJDO([SHUWV ,)(-, DQGWKH$IULFDQSURIHVVRUV,VVDK6D\JHK3RXJRXpDQG6DZDGRJRRQ6HSWHPEHU DVSDUWRIWKHDFWLYLWLHVRIWKHLQWHUQDWLRQDOZRUNLQJJURXSVHWIRUWKE\,)(-,ZLWK
WKHVXSSRUWRIWKH:RUOG%DQNDQGYDULRXVVWDNHKROGHUVLQ0DUFK´/HJDOUHIRUPLQ
GHYHORSLQJFRXQWULHV³HYDOXDWLRQRIWKH2+$'$PRGHOµ  A comparative analysis has been
made on the drafting process and through benchmarking with the European Union effort
WRDVVHVVWKHEHQHÀWVRIDFRPPRQ(XURSHDQFRQWUDFWODZ,Q(XURSHWKLVXQLIRUPFRQWUDFW
law is progressively taking shape after the publication of a common frame of reference for
its harmonization and a tentative draft of an optional legal instrument for international sales
SXEOLVKHGLQ
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At this point, large international investment projects can realize only
OLPLWHGEHQHÀWV RI2+$'$EHFDXVH2+$'$GRHVQRW UHJXODWH PRVWPDMRU
risks.22<HWWKHVHNLQGVRISURMHFWVDUHHVVHQWLDOIRUGHYHORSPHQWLQDUHDVVXFK
as infrastructure, public utilities, and mining.

Business Community Expectations
The business community expects that OHADA will contribute to the legal
formalization of day-to-day activities, including relationships with states,
ministries, public entities, subsovereign entities, and the like. This business
community is represented at different levels, particularly with the chambers
of commerce.
French investors, who are very active in francophone Africa, have developed a French business community in Africa, represented by the Conseil FranoDLVGHV,QYHVWLVVHXUVHQ$IULTXH &,$1 DQGWKH0RXYHPHQWGHV(QWUHSULVHV
GH)UDQFH 0('() 0HPEHUVRIWKHVHRUJDQL]DWLRQVDUHLQFORVHFRQWDFWZLWK
African and international lawyers.24
,QWKHH\HVRIWKHLQWHUQDWLRQDOEXVLQHVVFRPPXQLW\EHWWHUDQGPRUHHIÀcient implementation of the existing Uniform Acts is needed. Three tasks need
particular attention:
•
•

Reinforce the program run by the ERSUMAVFKRROLQ%HQLQ VHHEHORZ WR
train the judiciary.
Design a user-friendly system that encompasses the issues of a particular region and the capacity of the players and then promote arbitration
through this system. This means, inter alia, doing the following:
•

Guarantee the appointment of an arbitration tribunal that is indepenGHQWSURIHVVLRQDODQGHIÀFLHQW

•

Guarantee simple and well-understood proceedings in line with local
traditions for dispute resolutions.

•

Guarantee a fair and enforceable award within a reasonable time.

22

In areas that necessitate major up-front investments and with a very long recovery capacity
RIWHQ RYHU VHYHUDO GHFDGHV  LW LV LQWHUHVWLQJ WR DQDO\]H WKH ULVN PDWUL[ GHYHORSHG E\ WKH
industry leaders and that led to a due diligence ending at limiting the risks at a reasonable
OHYHOWRÀQDQFHWKHSURMHFW)RULQVWDQFHLQODUJHPLQLQJSURMHFWVWKHULVNPDWUL[LGHQWLÀHV
WRNH\FKDSWHUV LQZKLFKVHYHUDONH\LVVXHVDUHJHQHUDOO\LGHQWLÀHG6RPHFKDSWHUVFDQ
be well appraised in appropriate regulations, procedures, and reasonable perspectives of
good implementation. Examples are expropriation, land use, compensation, resettlement,
environmental permits and environmental and social management plans, and sovereign interference.



Several chambers have developed an integrated system of exchanges and created entities
VXFKDVWKH&RQIpUHQFH3HUPDQHQWHGHV&KDPEUHV&RQVXODLUHV$IULFDLQHVHW)UDQFRSKRQHV
&3&&$) 

24 , QSDUWLFXODUWKH)UHQFK,QVWLWXWHRI,QWHUQDWLRQDO/HJDO([SHUWV ,)(-, FUHDWHGE\WKH3DULV
%DUDQGWKH)UHQFK0LQLVWU\RI)RUHLJQ$IIDLUVVHOHFW)UHQFKSUDFWLWLRQHUV RQDYHUDJH
SUDFWLWLRQHUV ZLWKGD\WRGD\H[SHUWLVHLQLQWHUQDWLRQDOEXVLQHVVODZPDWWHUV
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•

*XDUDQWHH DQ DUELWUDWLRQ DGPLQLVWUDWLRQ FHQWHU WKDW LV HIÀFLHQW UHsponsive, fair, and cheap.

•

Allow the possibility of evaluating in advance costs and duration of
proceedings.

3URPRWHWKHGHYHORSPHQWRIXQLIRUP´LPSOHPHQWLQJUHJXODWLRQVµJXLGHlines, and procedures for the Uniform Acts.

In considering additional Uniform Acts, two actions may do most to help foster
international investments in Africa:
•

Design an institutional framework that will facilitate long-term publicprivate relationships in the core public service sector with appropriate
guarantees for the stakeholders and a limited impact on state budgets and
development aid.

•

Design principles of public contract law and procedures that facilitate
transactions involving the public sector. These should include improvement in the procurement of public contracts of all kinds and the provision
of reasonable guarantees of fair implementation of the various types of
FRQWUDFWVEHWZHHQWKHSULYDWHDQGWKHSXEOLFVHFWRUVWRJHWKHUZLWKHIÀcient procedures in areas such as mining contracts, urban development,
forestry, lease of public land, and agriculture projects.

Capacity Building and Empowerment Issues
The international community has been actively building capacity in the
OHADA region. For example, the ERSUMA VFKRRO LQ 3RUWR1RYR %HQLQ 
which conducts training for the judiciary,25 provides support to OHADA inVWLWXWLRQVVXFKDVWKH2+$'$QDWLRQDOFRPPLWWHHV<HWLWLVFOHDUWKDWPXFK
remains to be done in terms of capacity building and empowerment in regard
to OHADA.
The OHADA model has been assessed with a view to further improving
the lawmaking process and the legal certainty for the business community. Several international working groups with that focus were established in the midVSDUWLFXODUO\LQWKHZDNHRIWZRFRQIHUHQFHVRUJDQL]HGE\WKH3DULV%DU
LQYLWLQJ$IULFDQH[SHUWVDQGSUDFWLWLRQHUVDVZHOODV:RUOG%DQNVSHFLDOLVWVLQ
:DVKLQJWRQ  DQGLQ3DULV  26 These exchanges led to the creation of a
joint working group on legal reforms in developing countries, which has as its
objectives the evaluation of OHADA and the dissemination of lessons learnt.
7KH:RUOG%DQN*URXSLVSOD\LQJDQLPSRUWDQWUROHLQIXQGLQJSURJUDPV
to evaluate the content and implementation of the Uniform Acts through
WKH :RUOG %DQN *URXS·V PXOWLGRQRU ,QYHVWPHQW &OLPDWH $GYLVRU\ 6HUYLFH

25

See http://web.ohada.org/ersuma.html.

26 7
 KH:RUOG%DQNZDVUHSUHVHQWHGE\5REHUW'DQLQRVHQLRUYLFHSUHVLGHQWDQGJHQHUDOFRXQVHORIWKH:RUOG%DQNDQG0LFKDHO.OHLQFKLHIHFRQRPLVWRIWKH,)& :RUOG%DQN 
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),$6 7KLVHIIRUWKDVUHVXOWHGLQDXVHIXOUHYLVLRQDQGLPSURYHPHQWRIVRPH
8QLIRUP$FWV UHODWLQJWRVHFXULWLHVDQGJHQHUDOFRPPHUFLDOODZ DQGRWKHU
DFWVDUHLQWKHSLSHOLQH UHODWLQJWRFRPSHWLWLRQODZEDQNLQJODZLQWHOOHFWXDO
SURSHUW\ODZFLYLOVRFLHWLHVODZDQGHYLGHQFH 27 The international donor community is also supporting the OHADA institutions.
More work is needed to build capacity in OHADA institutions and to implePHQWSURYLVLRQVRQWKHJURXQG6SHFLÀFDUHDVWKDWUHTXLUHDWWHQWLRQLQFOXGH
•

7KHHIÀFLHQWLPSOHPHQWDWLRQRIWKH7UDGHDQG3HUVRQDO3URSHUW\&UHGLW
Register, an instrument for securing transactions and developing the
economy

•

The organization and selection of the judiciary

•

7KHRUJDQL]DWLRQRIHIÀFLHQWDQGXVHUIULHQGO\DUELWUDWLRQFHQWHUV

•

The process of designing and implementing in various states regulations
that further develop and adapt the OHADA Uniform Acts at various levHOV LQFOXGLQJ WKH FOHDU DEURJDWLRQ RI QDWLRQDO UHJXODWLRQV WKDW FRQÁLFW
with the Uniform Acts

-RVHWWH1JXHERXSURIHVVRURIODZDWWKH8QLYHUVLW\RI<DRXQGp &DPHURRQ H[SORUHGWKHVHQVLWLYHUHODWLRQVKLSVEHWZHHQWKH8QLIRUP$FWVDQGWKH
national laws of the member states. She found that “although national law
QRWFRQÁLFWLQJZLWKWKH$FWVUHPDLQHGDSSOLFDEOHQRWKLQJSUHYHQWVWKH0HPber States from maintaining and expending regulations which could narrow
down its scope or even prevent its effective implementation.”28
Capacity building and empowerment should also be oriented toward
•

Fostering exchanges between scholars and practitioners on the implementation of the Uniform Acts and authoritative case law.

•

Training the legal profession in the international business law system.

•

Training senior civil servants to engage with the international business
community in order to permit them to be on an equal footing with experienced international players when negotiating, implementing, and monitoring their relationships. This would apply, for example, to projects in the
oil and gas sector, the mining sector, the infrastructure sector, the utility
sector, the agricultural sector, and the forestry sector.

•

Enabling more extensive exchanges between the local administrations
and the administrations of other countries and regions.

•

Implementing more proactive programs in e-learning. Well-prepared programs of e-learning, including appropriate documentation transmitted in

27

See the harmonization agenda adopted by the Council of Ministers of the OHADA region
GXULQJWKH%DQJXLPHHWLQJRI0DUFK

28

See OHADA Treaty, Les actes uniformes commentés et annotés -XULVFRSH    On this
matter, see also Marc Frilet, Implementing the Rule of Law in Sub-Sarahan Africa: Appraisal of the
OHADA after a Decade  %XV/,QWO² 1RY 
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advance by electronic means and used as background material for workshops or specialized classes, can be effective at building capacity. The
programs should be monitored by teachers or facilitators who have been
trained to teach in an e-learning manner, including, when appropriate,
direct online contact with authoritative scholars in other countries.29
•

Fostering new relationships between the public and private sectors to ease
WKHWUDQVIHURILQYHVWPHQW7KLVZDVLGHQWLÀHGDVDWRSSULRULW\E\PXOWL
ODWHUDOVDQGE\WKH*%XVLQHVV6XPPLWLQ&DQQHV DOVRUHIHUUHGWRDVWKH
%RI&DQQHV LQ1RYHPEHU,QIUDVWUXFWXUHGHYHORSPHQWLVVHHQDV
essential to achieving the Millennium Development Goals, and to that end
the business community has been urged to develop a framework for better
projects.3URSRVDOVKDYHEHHQPDGHWRGHVLJQDQHZDFWRQ333LQ-XQH
WKHFRXQFLORIPLQLVWHUVRI2+$'$GHFLGHGWRH[SORUHWKDWRSWLRQ

3HUIHFWLQJ D V\VWHP RI HTXLWDEOH SXEOLF FRQWUDFW ODZ EDVHG RQ FRQFHSWV
and case law should be a priority, especially because some OHADA countries
KDYH VWDUWHG WR H[SHULHQFH WKH EHQHÀWV RI HTXLWDEOH SXEOLF FRQWUDFW ODZ IRU
both the private sector and the public sector in landmark and long-term public
infrastructure and utility projects.

Conclusions
OHADA has many positive features, and lessons learned from its implementation can be instructional for organizations considering business activities
not only in that region but also in other regions of the world.
Improved understanding of the Uniform Acts will help strengthen the inYHVWPHQWFOLPDWHDQGPDNHLWHDVLHUWRGREXVLQHVVLQWKHUHJLRQ3DUWLFXODU
DWWHQWLRQVKRXOGEHJLYHQWRDFOHDUHUGHÀQLWLRQRIFULPLQDORIIHQVHV LQFOXGLQJ
WKHQDWXUHDQGVFRSHRIWKHFULPLQDOSHQDOWLHV 2QHVROXWLRQPLJKWEHWRSURmulgate a Uniform Act on this matter.

29 (
 OHDUQLQJFRQGXFWHGE\IDFXOWLHVRIODZGHVHUYHVWREHWDNHQLQWRDFFRXQW see, for instance,
GHYHORSPHQWRIHOHDUQLQJXQGHUWKHDXVSLFHVRIWKH,QWHUQDWLRQDO%DU$VVRFLDWLRQ ,%$ 




See*%Final Report of the Business Summit in Cannes 1RY ,QUHODWLRQWRSXEOLFSULYDWH SDUWQHUVKLSV WKH * UHSRUW S$  VD\V ´ZLWKRXW DSSURSULDWH LQVWLWXWLRQDO
DQG OHJDO IUDPHZRUN PRVW RI WKH SXEOLFSULYDWH SDUWQHUVKLS 333  SURMHFWV SURSRVHG IRU
developing countries have a high likelihood of failure.” An international working group
PDGHRILQWHUQDWLRQDOODZ\HUVZLWKH[SHUWLVHLQFRQFHVVLRQDQGRWKHU333VZRUOGZLGHDQG
representatives of the construction industry has been working on the matter with various
agencies for a few years. This group, after reviewing many projects with governments and
ORFDODXWKRULWLHVLGHQWLÀHGLVVXHVWKDWQHHGWREHDGGUHVVHGLQDQLQFOXVLYHPDQQHUIRUWKH
VXFFHVVRIORQJWHUPFRQFHVVLRQVDQGRWKHU333SURMHFWV7KHSXEOLFDWLRQRIDKDQGERRNRQ
WKHFRQGLWLRQVRIVXFFHVVRIFRQFHVVLRQVDQGRWKHU333VWRJHWKHUZLWKDQHYDOXDWLRQPDWUL[
IRUFRQFHVVLRQRQRWKHU333SURMHFWVLQGLYLGXDOO\RUDWDQLQVWLWXWLRQDOUHJXODWRU\RUFRQWUDFWXDOOHYHOLVH[SHFWHGLQSee CICA website, http://www.cicanet.com/.

SeH$FKLOOH1JZDQ]DOHADA, Entre adolescence et âge adulte, une crise existentielle, Rapport
général de l’université d’été de cercle horizon, club OHADA d’Orléans -XO² 
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The greater problem is that regulatory sectors essential for the economic
development of Africa, which are not well controlled by national laws or reJLRQDORUJDQL]DWLRQVDUHQRW\HWUHJXODWHGE\8QLIRUP$FWV/RRNLQJDKHDGLW
is important to consider new Uniform Acts in key areas where a good regulatory framework already exists. It is also essential to launch an innovative process of capacity building and empowerment in the various directions outlined
above, such as developing exchanges between scholars and practitioners, and
training members of the legal profession and senior civil servants. Greater
participation of legal practitioners experienced in providing advice in Africa
may be the key to this process.
/DXUHQW(VVRPLQLVWHURIMXVWLFHRI&DPHURRQDQGSUHVLGHQWRI2+$'$
UHSRUWHGRQWKHFROODWHUDOEHQHÀWRI2+$'$LQWHUPVRIOHJDOLQQRYDWLRQ,Q
his view, OHADA is a conduit for convergence between civil law and common
law in business law matters. He believes that Cameroon could be a laboratory
for facilitating the implementation and interpretation of the OHADA Uniform
Acts due to its unique civil law/common law regimes.3URIHVVRU%DUWKpOHP\
Mercadal, a specialist in international business law, followed this path by proPRWLQJFRQYHUJHQFHLQWKHLQWHUSUHWDWLRQRIOHJDOFRQFHSWVZRUOGZLGH LQWHU
DOLDEHWZHHQWKHFLYLOODZDQGWKHFRPPRQODZZRUOGV EDVHGRQWKHVDPHRU
similar legal provisions and using the OHADA Uniform Acts as a background.
0HUFDGDO·VH[WUDRUGLQDU\HIIRUWZKLFKOHGWRDSXEOLFDWLRQRICode IDEF annoté
de l’OHADA, will contribute to encouraging business players at both the national and the international levels to use the Uniform Acts on a regular basis.
OHADA is an advanced and inclusive example of legal innovation for
development. As such, the OHADA Uniform Acts are an excellent ground on
ZKLFKWRWHVWWKHEHQHÀWVRIDQHPHUJLQJÀHOGIRFXVLQJRQWKHRSWLPL]DWLRQRI
legal frameworks and products. Although the contribution of OHADA to this
ÀHOGLVDOUHDG\VLJQLÀFDQWPXFKPRUHFDQEHGRQHWRDSSO\OHVVRQVIRUIXUWKHU
legal innovation.

 %
 XVLQHVV FRPPXQLW\ DQG OHJDO SUDFWLWLRQHUV DFWLYH LQ WKLV DUHD LQFOXGH 81,'$ &,$1
0('(),)(-,DQG,%$ZKLFKKDYHFRQGXFWHGVHYHUDOFRQIHUHQFHV





Uniform Commercial Law Infrastructure and Project Finance in Africa,QWO%XV/ 0D\ 

http://www.institut-idef.org/-Code-OHADA-annote-.html.
See also Marc Frilet, Le raisonnement juridique du monde anglo-saxon: Quelques considérations
élémentaires et quelques recettes pour éviter les malentendus contractuels, in La revue des entreprises
0('()-DQ 

 )
 RU LQIRUPDWLRQ RQ WKLV HPHUJLQJ ÀHOG NQRZQ DV l’art de la légistique, see Carine Gilberg,
L’art de la légistique*D]HWWHGH3DODLV² -DQ² Alexander Flückiger & Christine
Guy-Ecabert, Guider les parlements et les gouvernements pour mieux légiférer—le rôle des guides de
légistique 6FKXOWKHVV Guide pour l’élaboration des textes législatifs et réglementaire, available at http://www.legifrance.gouv.fr/html/Guide_legistique_2/accueil_guide_leg.htm
&DWKHULQH%HUJHDOSavoir rédiger un texte normatif %HUJHU/HYUDXOW Marc Frilet, Le code
civil, une source d’inspiration inégalée pour améliorer la sécurité juridique en matière internationale,
5HYXHGHO·$YRFDW&RQVHLOG·(QWUHSULVH 'HF 

